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(1878), 3 App. Cas. 430, at pp. 455-6. Where a statutory power can
be exercised in a manner either hurtful to an individual or in a manner
Jnnocuous to an individual "that man or body will be held to be
"guilty of negligence if he chooses, or they choose, the former mode
of exercising his power or their power, and not the latter, both being
available to him or them": Lagan Navigation Co. v. Lambeg Bleaching
Dyeing and Finishing Co., [1927] A.C. 226, per Lord Atkinson at
p. 243. Thus in Fisher v. Ruislip-Northwood Urban District Council,
[1945] K.B. 584, it was held that a statutory power to erect air-raid
shelters on the highway could only be exercised subject to a duty to
take reasonable care to safeguard the public user of the highway by
such special lighting as was permissible, even though ordinary street
lighting was at that time prohibited; a motorist had been injured
through colliding with an unlit shelter.
Hitherto we have been considering negligent and other wrongful Statutory
acts which render the doer liable at common law to an action for Remedies,
damages, (The omission to perform a statutory duty sometimes gives
rise to tortious liability5 The mere omission to perform a duty im-
posed by statute may give no cause of action to an individual who
claims that he has suffered loss thereby. For the duty may be owed
only to a higher public authority and not to members of the public
as such.1/ There must be distinguished too a statutory power which,
though it does not create a duty to the individual which enables him
to compel its exercise, may be challenged where negligence can be
shown in its execution. Sometimes a statutory duty coincides with
a common law duty and then the common law right to claim damages
for its breach remains, unless it is taken away by the statute. Some-
times a statute creates a duty and imposes a penalty for failure to
perform it. In such event it must be discovered from the interpretation -
of the statute whether the remedy for breach of duty is limited to the
penalty provided by the statute or whether there is also an action in
tort available to a person injured by the breach. Prima facie a
person injured by a breach of a statutory duty can sue unless it can
be established by considering the statute as a whole that no such right
was intended to be given; 2 but the general object of the statute must
be looked at to see if the plaintiff has suffered the kind of harm
which it is the object of the Act to prevent Usually there is no such
right where the duty is that of a statutory authority which owes a
duty only to the general public and not to individuals.3 (Where the
1 East Suffolk Catchment Board v. Kent, [1941} A.C. 74; K. & L. 332.
* Monk v. Warbey, [1935] 1 K.B. 75, at p 81; Cutler v. Wandsworth Stadium
Ltd., [1949] A.C. 398.                                    v^
^fc* E.g. Atkmon v. Newcastle Waterworks Co. (1877), 2 Ex.D. 441, no liability
*wnere plaintiff's house was turned down because of failure to maintain pressure
in water pipes; Saunders v. Holborn District Board, [1895] 1 Q.B. 64, no liability
where damage caused by failure to clear street refuse.